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Super trustees breathe a sigh of relief

The super splitting law is not as
complicated as first thought, NABIL

WAHHAB says.

n May 30, 2003, the full
O court of the Family Court

handed down a decision
in the case of Hickey, stating that
formal valuation of superannua-
tion interests is not mandatory in
every family law matter.

The issue before the court was
whether, in proceedings where
parties agree on the value of the
superannuation interests and each
of them will retain their respective
superannuation, such an order is
a splitting order.

In Hickey, the parties agreed the
wife had an accumulation inter-
est in the growth phase of approx-
imately $25,000 and the husband
had an accumulation interest in
the growth phase of approxi-
mately $10,600. Both parties were
less than 55 years of age.

The trustees of the respective
superannuation funds were inde-
pendent. Neither party satisfied
any condition of release and nei-
ther sought information from the
Superannuation Trustees (the
Form 6), nor had they obtained a
valuation of the superannuation
interests. They simply agreed!

The parties in Hickey filed terms
of settlement in the Family Court
in relation to property settlement
and as part of that order sought
the following declaration:

“That, except as otherwise
provided in these orders, the hus-
band and wife each be declared
the sole legal and beneficial own-
ers of all items of property or
resource including money, motor
vehicles, insurance, equities,
superannuation entitlements and
personal effects currently in the
possession or control of each of
them respectively.”

This declaration was the only
reference in the terms of settlement
in relation to superannuation. One
of the questions the court had ro
answer was whether such a dec-

laration was capable of being
made by the court and if so,
whether the declaration was a
splitting order. Put another way,
the court had to ask itself whether
the parties can organise their own
affairs and enjoy the benefits of
the new super splitting law.

Under the new law, a court can-
not make a super splitting order
that is expressed to bind the
trustees of the eligible superannu-
ation interests, unless the trustee
has been accorded procedural fair-
ness. A trustee must be given
notice as a pre-condition to being
bound by the order.

Usually this obligation is satis-
fied by the party seeking a split-
ting order serving a copy of the
family law application or the order
that a party will ultimately seek in
the Family Court on the trustee,
some time prior to the com-
mencement of the hearing. In the
case of Hickey, the parties had not
informed the trustees of the dec-
laration, they simply agreed
between themselves.

The object of the new law is to
allow certain payments in respect
of superannuation to be allocated
between the parties to a marriage,
either by agreement or by court
order. Under the new law, super-
annuation is treated as property
for the purposes of family law pro-
ceedings and is capable of being
split.

Accordingly, the court may
make an order allocating a defined
amount to a spouse (base
amount), make an order allocating
a defined percentage to a spouse or
make an order applicable to per-
centage only interests.

When making such an order,
the court exercises its powers
under Section 79 of the Family
Law Act, which deals with alter-
ation of property interests. Any
super splitting order made must

be just and equitable. There is no
mandatory obligation on the court
to make an order in relation to
superannuation, however, if it
does, that split must be in accor-
dance with the new law.

This is not to say that Parlia-
ment intended to make the split-
ting of superannuation optional
after the commencement of the
new law on December 28, 2002,
however, it did intend to make
super splitting and flagging orders
optional in property proceedings
in the court’s consideration of the
appropriate order.

The effect of the new law is to
give the court the discretion to
make splitting or flagging orders
in appropriate circumstances, but
not to compel the court to make
such an order in every case. This
also gives the court the flexibili-
ty to decide on the mix of divi-
sion of property and super
between parties.

The court decided in Hickey
that an order whereby an adjust-
ment is made to the other prop-
erty having regard to the value of
the superannuation interest is not
an order “in relation to a super-
annuation interest”.

The effect of the decision in
Hickey is to restore common sense
to a debate that has been brewing
for two years. The court’s decision
means that in most cases people

Couples can still
make their own
decisions about
splitting super.

do not have to obtain a valuation
of a superannuation interest, they
can simply agree — that should be
easy in the vast majority of cases,
especially where the interest is an
accumulation interest in the
growth phase.

In most cases, the value of the
interests appears on the member’s
statement and (if??) it is submit-
ted, a valuation is not required,
although we have to wait a little
longer to receive guidance from
the full court on this issue.

If there is any splitting or flag-
ging order sought, whether in rela-
tion to accumulation interest or
defined benefit interest, the trustee
will need to be accorded proce-
dural fairness and provided with
the opportunity to be heard in
relation to the order sought. The
trustee must therefore be given a
copy of the orders sought within
a reasonable time prior to the date
of the hearing.

Certainly there are some super-
annuation interests where parties
will need information about the
interest and the valuation is
required, but this is more likely to
be the case with defined benefit or
hybrid interests.

Nabil Wabbab is an accredited
specialist in family law.

Tip of the week:
To PDF or not
to PDF

A PDF (Portable Document
File) is created by the software
Adobe Acrobat Distiller. It’s
used to keep formatting and
graphics, compress file size
and allow documents to be
read by computers that don’t
have the software the original
was created in.

You have to buy Adobe Dis-
tiller to create PDFs, but Adobe
cleverly gives the reader soft-
ware away free from its web site
— www.adobe.com

PDFs aren't all that great

B Not everyone will have
Acrobat installed.

M Many people are loath to
download the Reader.

B Older Acrobat Readers
can’t open newer files.

M Sometimes the file size
remains mammoth.

M [t’s incredibly hard to read
a PDF online.

B Many large corporations
now strip attachments from
incoming e-mails.

B People are incredibly busy
and zip through e-mails fast.
With a PDE you're asking them
not only to open your e-mail,
but also to give you another
click. Then to wait for the Acro-
bat software to open.

B Once made, you can’t
change a PDE

A far better solution is to
design your newsletter as an e-
mail, so that people will imme-
diately see it in their inbox.
PDFs are convenient for you —
not the viewer. Remember that.

By the way, for your graphic
designer to create a PDF, it’s
almost as simple as one push of
a button. That’s it. You should
expect one with each print
newsletter you do.

Tip supplied by Debbie Mayo-
Smith of Successful Internet
Strategies — WIVILSICCESSIS.cONT

IntegraTec's JASON MENZIES answers your questions in depth.

Question: I am an employer and I under-
stand that I am required to make super-
annuation guarantee contributions for my
employees on a quarterly basis. When I
make contributions for a particular quar-
ter, am [ permitted to make additional con-
tributions that apply to future periods?

Answer: Yes, contributions can be made
towards a future quarter providing the
contributions are not made in respect of

a period more than 12 months from the
beginning of the quarter in which the con-
tribution was made.

For example, if a contribution is made
on July 15, 2003, (that is, in the Sep-
tember quarter 2003), and the contribu-
tion relates to a future period, the con-
tribution can count towards the next
three quarters up until the quarter ended
June 30, 2004.

Contributions cannot, however, be
counted twice, that is, once a contribution
is counted in a particular quarter it can-
not be counted towards future quarters.

Another point to note is that contribu-

tions cannot count towards previous quar-
ters after the cut-off date for the quarter.
For example, the cut-off date for the quar-
ter ended September 30, 2003, is October
28, 2003. Any contributions made after
October 28, 2003, cannot be counted
towards an employer’s superannuation
guarantee liability for the September quar-
ter 2003 or any previous quarter.

Where an employer has not made their
superannuation guarantee contribution by
the cut-off date, they are required to make
a payment of the superannuation guaran-
tee charge to the Australian Taxation
Office.

Reference: 523 (7) $23(8) of the Super-
annuation Guarantee Administration Act
1992.

Jason Menzies is senior technical manager,
IntegraTec.

Got a question? E-mail: questions@
integratec.com.au
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